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3295. Adulteration of oysfers. U. 8. v. Smith Sprague and George W.
Doughty (Sprague & Doughty). Plea of molo contendere. Semn-
tence suspended. (F. & D. No, 3988. 1. 8. No. 2011-d.)

On July 15, 1912, the United States attorney for the Eastern District of
New York, acting upon a report by the Secretary of Agriculture, filed in the
Distriet Court of the United States for said district an information against
Smith Sprague and George W. Doughty, doing bu’siness as a copartnership
under the firm name and style of Sprague & Doughty, Far Rockaway, N. Y.,
alleging shipment by said defendants, in violation of the Food and Drugs Act,
on October 12, 1911, from the State of New York into the State of Pennsyl-
vania, of a quantity of oysters which were adulterated.

Bacteriological examination of a sample of the product by the Bureau of
Chemistry of this department showed the following results: 10 out of 10
oysters showed the presence of gas-producing organisms in bile fermentation
tubes after 2 days’ incubation at 37° C. in 1 cc quantities; 8 out of 10 in 0.1 cc
quantities; 8 out of 10 in 0.01 cc quantities. Score, 95 points.

The presence of Bacillus ityphosus was also disclosed. -Bacteria per cec,
plain agar, after 2 days at 25° C., (sample 1) 1,000,000, (sample 2) 300,000; at
37° C., (sample 1) 750,000, (sample 2) 600,000.

Adulteration of the product was alleged in the information for the reason
that. it consisted in part of filthy, decomposed, and putrid animal and vege-
table substance.

On October 7, 1912, the defendants withdrew their plea of not guilty there-
tofore entered and filed a motion to quash the information, and on July 22,
1913, demurrer to the information was filed by order of the court, nunc pro
tunc, as of November 4, 1912, and on said date last mentioned argument was
had on the motion to quash. On July 31, 1913, the demurrer to the information
was overruled and the motion to quash denied, as will more fully appear from
the following decision by the court (Chatfield, J.):

The defendants have been brought into court upon an information filed under
act June 30, 1906, c. 3915, 834 Stats. 768 (U. S. Comp. St. Supp. 1911, p. 1354),
known as the Pure Food and Drugs Act. The precise charge is that the defend-
ants, as copartners, shipped from Far Rockaway, N. Y., to the State of Penn-
sylvania, 10 barrels of oysters, upon the 12th day of October, 1911; that the
oysters were ‘“adulterated” in that they “ consisted in part of filthy, decom-
posed, and putrid animal and vegetable substance,” and that the oysters were
an article of food, as distinguished from drugs, ete. The information is suffi-
cient in its general form. The defendants have appeared in court, and inter-
posed a motion to quash the information upon three grounds: (1) That the
information does not charge the defendants with knowingly and willfully do-
ing any of the things mentioned; (2) That the law above referred to does not
cover, and was not intended to cover the shipment of oysters, and that a ship-
ment of unopened oysters, in their natural condition, after removal from the
water, is not within the language or intent of the sections relating to adultera-
tion; (3) That the papers upon which the information was issued, and which
are filed with the information, do not show the oysters to have been, in whole
or in part, of a filthy, decomposed, or pulrid animal or vegetable substance.
The defendants have also interposed a demurrer upon the same grounds above
mentioned, alleging that the information does not state facts sufficient to con-
stitute a crime.

It is apparent that some of these questions would be raised properly by
demurrer rather than by motion to quash (for the alleged defects are claimed
upon the allegations of the information, and argument thereon is based upon
its language). The question with respect to the scope of the act, and the mo-
tion based upon the physical composition or analysis of the substance in ques-
tion, can be raised by the motions. In support of the motion to quash, the
defendants have relied upon facts which are matters of common knowledge and
admitted by the United States attorney, to the effect that the oysters in ques-
tion were unopened when taken from the waters of a bay in this district by
the shippers, and without any treatment or manufacture, except that of gath-
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ering or packing for shipment, were transmitted in a living state. This pre-
supposes that the muscular structure of the oyster has kept the shell closed,
and that nothing has been added thereto, or could have been added thereto,
except through the application of liquid. It is alleged and admitted that no
liquid has been supplied beyond the ordinary water upon or in which the
oysters live. In addition, the motion is based upon the allegations of the infor-
mation that the adulteration complained of consists of bacteria, particularly
the Bacillus typhosus and other animal and vegetable bacilli, which were ad-
mittedly absorbed by the live oyster during its process of growth; that is to
say, from the liquid which it consumed in its natural functions. The court
will not attempt to differentiate between the points raised by demurrer and
those raised upon the motion to quash, other than to state them as they are
taken up in order.

(1) As to the objection that the oysters did not consist in whole or in part
of filthy, decomposed, or putrefied animal or vegetable substance, no argument
would be needed, if living bacilli had been knowingly introduced into an oyster
by the defendants, and allowed to reproduce therein. It seems hardly open to
argument that the words “ filthy, decomposed, and putrefied ” would be applica-
ble to certain conditions resulting from the presence of living organisms; and
in fact, from common knowledge of the present state of scientific research, the
conditions of animal substance known as “ filthy, decomposed, and putrefied ”
are caused by the presence of such living organism. When we consider a spe-
cifie bacillus such as that named, whether or not its presence might cause
decomposition or putrefaction raises a question of fact that cannot be disposed
of upon this motion, for the degree of decomposition of tissue might be so
slight as to render the use of those words inapplicable, from the standpoint of
a substance intended for food. But the language used in the statute is in the
alternative, and in the information the words “ filthy, decomposed, and putrid ”
are stated in conjunction. A-substance containing bacilli liable to cause disease,
to such an extent as to make it dangerous for food purposes, is certainly
“filthy,” under the meaning of that word as generally used, and especially
since the result of investigation has shown that filth or dirtiness is dangerous
through the germs which it contains, and not solely because of offense to the
senses.

(2) The statute prohibits the manuyacture of any article of food or drugs
which is “ adulterated or misbranded,” and by section 7, subd. 6, the definition
of the word ‘adulteration,” for the purposes of the statute, is made to cover
a substance consisting in whole or in part of a filthy, decomposed, or putrid
animal or vegetable substance, or any portion of an apimal unfit for food,
whether manufactured or not. It may be assumed that oysters, while belong-
ing to the animal kingdom, would not be classified as animals. But even if they
be treated as fish or mollusk, and assuming that the words * whether manufac-
tured or not” relate only to the clausg as to the “ portion of an animal unfit
for food,” the indication is that the certain intent of Congress was to give full
meaning to the definition of ‘‘ adulteration” defined as “ consisting in whole
or in part of a filthy substance.” The ordinary use of “ adulteration” implies
an actual addition to the original substance, through human agency. But the
word as used in the section does not restrict this to addition by the hand of
man, and if the adulteration of filthy, decomposed, or putrid substance has been
added by nature, and is contained in the article to be shipped, it is adulterated
in the eyes of the law.

(3) This brings us to the principal question in the case. The statute makes
it unlawful to manufacture any article of food or drug which is adulterated
or misbranded within the meaning of this act. If a person, through his serv-
ants, makes an article which is in fact adulterated, he is liable for the manu-
facture, within the jurisdiction of the act of Congress, even though he does
not know that the Pure Food and Drugs I.aw is on the statute book, and does
not know that the resultant condition of his process of manufacture has pro-
duced a substance which on analysis appears to be adulterated through con-
taining decomposed animal matter. In the same way, he would be liable for
a misbranding if the methods employed in his business caused the sending out
of goods in violation of the statute. The law further makes any article of food
or drugs which is adulterated or misbranded, within the meaning of the act,
contraband; that is, the introduction of them into another State or Territory
is prohibited. Such goods can not be transmitted by .interstate comme.rcevwith-
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out rendering the goods subject to seizure and destruction, and under section
10 this of itself shows that the knowledge or intent of the party shipping is
not a material element of the situation which is prohibited by the act of Con-
gress, The law further provides that if any person shall ship or deliver for
shipment, in unbroken packages or otherwise, an adulterated or misbranded
article, or shall offer such for sale, he shall be guilty of a misdemeanor.

The information in this proceeding charges the defendants with having
offered for shipment an article which must be held to be adulterated and to
be plainly contraband under the law. They are bound by the fact that the
law was in existence. They are bound by the fact that they knew that they
were manufacturing for shipment, or were actually shipping by interstate
commerce, certain packages of oysters, which would be contraband or subject
to seizure if found to contain filthy or decomposed matter (that is, “ adulter-
ated’) within the meaning of the law. Congress has seen fit to impose a penalty
for such a violation, and it is no defense to claim that the person causing the
violation neither knew at the time that the goods were offensive, nor intended
to violate the law. Hence an allegation that the defendants knew that the
article was adulterated, at the time that they intentionally and willfully
shipped it or caused it to be shipped, would apply only to cases where the
adulteration had been placed in the goods by or with the knowledge of the
shipper, or where an examination of the article had disclosed its presence.
But Congress has gone much further, and in the exercise of its police power
has imposed a penalty upon the sending of the deleterious or harmful sub-
stance, where the shipper is responsible for the act of sending, even though he
may have nothing to do with the condition of the article sent, except as pos-
session or ownership makes him responsible. The use of interstate commerce
or of means of shipping an article from one point to the other, like the manu-
facture of an article, or its adulteration with a substance by the person pre-
paring it, is an act which, when alleged in an indictment, need be charged as
“ knowingly ” committed only if the person charged has to be alleged to be
in possession of and exercising his mental faculties. Such an allegation is
not necessary where, as here, the word “ ship” means “cause to be shipped.”
Where a person intentionally uses or has used means of transportation, under
such conditions that he may unwittingly be liable to a fine, then, subject to
constitutional limitations, the imposition of the fine for the specific act must
be determined solely from the conditions under which the penalty would be
imposed, and not from the intent or purpose of the one liable to the fine.

The defendants have cited a number of cases to show that criminal intent
requires Knowledge or conscious action on the part of the criminal. They
argue that a charge in the language of the statute is not sufficient if the act
alleged could be innocently done, unless guilty knowledge is present, from
which intent would have to be inferred. But this statute compels liability,
if the harmful act has occurred through a shipment personally made by the
defendant, or for which he is in a business sense responsible as shipper.
The extent of the responsibility is left to the court, when considering the
amount 'of punishment. The determination of when the defendant should be
held as the shipper of the contraband article is a matter of law, but the fault
of indefiniteness, or of failure to set forth what is charged to be criminal,
can not be urged against the present information. The statutory require-
ments render the matter more definite, so far as limiting or defining the cir-
cumstances under which Congress intended that criminal responsibility should
be placed upon an individual, and less latitude is given to those enforcing
the law (with respect to everything except the amount of punishment) than
if a determination as to the knowledge or information of the defendant were
to be entered into.

The conclusion must be that if the person accused is responsible under the
statute for the consequences of a shipment by interstate commerce, and if
that responsibility carries with it a punishment for violation of some regula-
tion necessary for the safety of health, then the information will lie.

The demurrer will be overruled, and the motion to quash denied.

On January 19, 1914, the defendants entered a plea of nolo contendere to
the information, and the court suspended sentence.
B. T. GALLOWAY, Acling Secretary of Agriculture.
WasHINGTON, D. C., June 8, 1914,



